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(3) The information has been made 
available to the public by the requester 
or by third parties; 

(4) Disclosure of the information is 
required by statute (other than the 
Act) or regulation issued in accordance 
with the requirements of Executive 
Order 12600 (52 FR 23781, 3 CFR, 1987 
Comp., p. 235); or 

(5) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous, ex-
cept that, in such case, the Department 
must provide the submitter with writ-
ten notice of any final administrative 
disclosure determination in accordance 
with paragraph (f) of this section. 

(h) Notice of FOIA lawsuit. Whenever a 
requester files a lawsuit seeking to 
compel the disclosure of a submitter’s 
business information, the Department 
promptly notifies the submitter. 

(i) Corresponding notice to requester. 
The Department notifies the requester 
whenever it notifies a submitter of its 
opportunity to object to disclosure, of 
the Department’s intent to disclose re-
quested information designated as 
business information by the submitter, 
or of the filing of a lawsuit. 

(j) Notice of reverse FOIA lawsuit. 
Whenever a submitter files a lawsuit 
seeking to prevent the disclosure of the 
submitter’s information, the Depart-
ment promptly notifies the requester, 
and advises the requester that its re-
quest will be held in abeyance until the 
lawsuit initiated by the submitter is 
resolved. 

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474) 

§ 5.12 Creation of agency records not 
required. 

In response to a FOIA request, the 
Department produces only those agen-
cy records that are not already pub-
licly available and that are in exist-
ence at the time it receives a request. 
The Department does not create new 
agency records in response to a FOIA 
request by, for example, extrapolating 
information from existing agency 
records, reformatting available infor-
mation, preparing new electronic pro-
grams or databases, or creating data 
through calculations of ratios, propor-
tions, percentages, trends, frequency 

distributions, correlations, or compari-
sons. 

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474) 

§ 5.13 Preservation of agency records. 

The Department does not destroy 
agency records that are the subject of 
a pending FOIA request, appeal, or law-
suit. 

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474) 

Subpart C—Procedures for Re-
questing Access to Agency 
Records and Disclosure of 
Agency Records 

§ 5.20 Requirements for making FOIA 
requests. 

(a) Making a FOIA request. Any FOIA 
request for an agency record must be in 
writing (via paper, facsimile, or elec-
tronic mail) and transmitted to the De-
partment as indicated on the Depart-
ment’s Web site. See http://www.ed.gov/ 
policy/gen/leg/foia/requestlfoia.html. 

(b) Description of agency records 
sought. A FOIA request must reason-
ably describe the agency record sought, 
to enable Department personnel to lo-
cate the agency record or records with 
a reasonable amount of effort. When-
ever possible, a FOIA request should 
describe the type of agency record re-
quested, the subject matter of the 
agency record, the date, if known, or 
general time period when it was cre-
ated, and the person or office that cre-
ated it. Requesters who have detailed 
information that would assist in iden-
tifying and locating the agency records 
sought are urged to provide this infor-
mation to the Department to expedite 
the handling of a FOIA request. 

(c) FOIA request deemed insufficient. If 
the Department determines that a 
FOIA request does not reasonably de-
scribe the agency record or records 
sought, the FOIA request will be 
deemed insufficient under the Act. In 
that case, the Department informs the 
requester of the reason the FOIA re-
quest is insufficient and, at the Depart-
ment’s option, either administratively 
closes the FOIA request as insufficient 
without determining whether to grant 
the FOIA request or provides the re-
quester an opportunity to modify the 
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FOIA request to meet the requirements 
of this section. 

(d) Verification of identity. In compli-
ance with the Privacy Act of 1974, as 
amended, 5 U.S.C. 552a, FOIA requests 
for agency records pertaining to the re-
quester, a minor, or an individual who 
is legally incompetent must include 
verification of the requester’s identity 
pursuant to 34 CFR 5b.5. 

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474) 

§ 5.21 Procedures for processing FOIA 
requests. 

(a) Acknowledgements of FOIA re-
quests. The Department promptly noti-
fies the requester when it receives a 
FOIA request. 

(b) Consultation and referrals. When 
the Department receives a FOIA re-
quest for a record or records created by 
or otherwise received from another 
agency of the Federal Government, it 
either responds to the FOIA request 
after consultation with the other agen-
cy, or refers the FOIA request to the 
other agency for processing. When the 
Department refers a FOIA request to 
another agency for processing, the De-
partment will so notify the requester. 

(c) Decisions on FOIA requests. The 
Department determines whether to 
comply with a FOIA request within 20 
working days after the appropriate 
component of the Department first re-
ceives the request. This time period 
commences on the date that the re-
quest is received by the appropriate 
component of the Department, but 
commences no later than 10 calendar 
days after the request is received by 
the component of the Department des-
ignated pursuant to § 5.20(a) to receive 
FOIA requests for agency records. The 
Department’s failure to comply with 
these time limits constitutes exhaus-
tion of the requester’s administrative 
remedies for the purposes of judicial 
action to compel disclosure. 

(d) Requests for additional information. 
The Department may make one request 
for additional information from the re-
quester and toll the 20-day period while 
awaiting receipt of the additional in-
formation. 

(e) Extension of time period for proc-
essing a FOIA request. The Department 
may extend the time period for proc-
essing a FOIA request only in unusual 

circumstances, as described in para-
graphs (e)(1) through (e)(3) of this sec-
tion, in which case the Department no-
tifies the requester of the extension in 
writing. A notice of extension affords 
the requester the opportunity either to 
modify its FOIA request so that it may 
be processed within the 20-day time 
limit, or to arrange with the Depart-
ment an alternative time period within 
which the FOIA request will be proc-
essed. For the purposes of this section, 
unusual circumstances include: 

(1) The need to search for and collect 
the requested agency records from field 
facilities or other establishments that 
are separate from the office processing 
the request. 

(2) The need to search for, collect, 
and review and process voluminous 
agency records responsive to the FOIA 
request. 

(3) The need to consult with another 
agency or two or more agency compo-
nents having a substantial interest in 
the determination on the FOIA re-
quest. 

(f) FOIA Public Liaison and FOIA Re-
quester Service Center. The Depart-
ment’s FOIA Public Liaison assists in 
the resolution of disputes between the 
requester and the Department. The De-
partment provides information about 
the status of a FOIA request to the re-
quester through the Department’s 
FOIA Requester Service Center. Con-
tact information for the Department’s 
FOIA Public Liaison and FOIA Re-
quester Service Center may be found at 
http://www.ed.gov/policy/gen/leg/foia/con-
tacts.html. 

(g) Notification of determination. Once 
the Department makes a determina-
tion to grant a FOIA request in whole 
or in part, it notifies the requester in 
writing of its decision. 

(h) Denials of FOIA requests. 
(1) Only Departmental officers or em-

ployees delegated the authority to 
deny a FOIA request may deny a FOIA 
request on behalf of the Department. 

(2)(i) The Department notifies the re-
quester in writing of any decision to 
deny a FOIA request in whole or in 
part. Denials under this paragraph can 
include the following: A determination 
to deny access in whole or in part to 
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